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KIRJAVAINEN ET AL 
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Period for °' Commun,cation a PP 9ars on th ° cov * r ***** wi th the correspondence address - " 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. " ( ' 

' ^"^^i^-ruZ** a ™ ilabl !,. under *e provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. y V 

" Imh n»ri°H r" reP ', y SpeCifie r iS ,6SS ,ha " mrty (30) days ' a re P'y within statutory minimum of thirty (30) days will be considered timelv 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS frnTZ ll ™ ' xn s'° ere ° *'< ne, y- . 

- Failure to reply within the set or extended period for reply will, ^statute. cau'seL appli^uT^^^ commun,ca„on. 
Any reply received by he Office later than three months after the mailing date of this communication, evenTtoeTy filed mavredufe anv 

earned patent term adjustment. See 37 CFR 1 704(b). umeiyniea, may reduce any 

Status 

1)13 Responsive to communication(s) filed on 23 September 2004 
2a)M This action is FINAL. 2b)D This action is non-final. 

3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213. 
Disposition of Claims 

4M Claim(s) 1-12 and 15-22 is/are pending in the application. 

4a) Of the above claim(s) 16 and 17 is/are withdrawn from consideration. 

5)D Claim(s) is/are allowed. 

QM Claim(s) 1-12.15 and 18-?? is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) Q The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 121(d) 

1 1) U The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f) 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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2) LJ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. 

3) U Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Informal Patent Application (PTO-1 52) 
Paper No(s)/Mai! Date . 6) □ Other: 
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DETAILED ACTION 



WITHDRAWN REJECTIONS 

1. The objection to the specification of record in the Office 
Action mailed January 27, 2004, Pages 4-5 Paragraph 10, has been 

withdrawn due to Applicant's amendments in the Paper filed 
September 23, 2004. 



2. The 35 U.S.C. 112 rejections of claims 15 and 21 of record 
in the Office Action mailed January 27, 2004, Pages 5-6 

Paragraph 11, have been withdrawn due to Applicant's amendments 
in the Paper filed September 23, 2004. 

3. The 35 U.S.C. 112 rejection of claim 22 of record in the 

Office Action mailed July 6, 2004, Pages 4 Paragraph 8, has been 

withdrawn due to Applicant's amendments in the Paper filed 
September 23, 2004. 



REPEATED REJECTIONS 

4. The 35 U.S.C. 102 rejections of claims 1-2, 5-9, 11-12, 15, 
and 18-22 as anticipated by Stanley are repeated for the reasons 
previously of record in Paper #12, Pages 8-9 Paragraph 8, and 
the Office Action mailed January 27, 2004, Pages 3-4 Paragraph 
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7, and Pages 6-7 Paragraph 12, and the Office Action mailed July 
6, 2 004, Pages 5-6 Paragraph 9. 

5. The 35 U.S.C. 103 rejections of claims 3-4 over Stanley in 
view of Bast are repeated for the reasons previously of record 
in Paper #12, Pages 13-14. 

6. The 35 U.S.C. 103 rejection of claim 10 over Stanley in 
view of Donuiff is repeated for the reasons previously of record 
in Paper #12, Pages 11-13 Paragraph 10. 

ANSWERS TO APPLICANT'S ARGUMENTS 

7. Applicant's arguments regarding the objection to the 
specification and the 35 U.S.C. 112 rejections of record have 
been considered but they are moot since the rejections have been 
withdrawn. 

8. Applicant's arguments regarding the 35 U.S.C. 102 
rejections of claims 1-2, 5-9, 11-12, 15, and 18-22 as 
anticipated by Stanley have been fully considered but they are 
not persuasive. 

In response to Applicant's argument that the foamed layer 
extruded to the innermost layer simultaneously are bound to each 
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other more firmly than the layers bonded by sequential 
extrusion, the arguments of counsel cannot take the place of 
evidence in the record. Once a reference teaching product 
appearing to be substantially identical is made the basis of a 
rejection, and the examiner presents reasoning tending to show 
inherency, such as the fact that extruded layers whether 
extruded simultaneously or sequentially would produce a similar 
product, the burden shifts to the applicant to shown an 
unobvious difference. The PTO can require an applicant to prove 
that the prior art products do not necessarily or inherently 
possess the characteristics of the claimed product. Whether the 
rejection is based on 'inherency' under 35 U.S.C. 102, on 'prima 
facie obviousness' under 35 U.S.C. 103, jointly or 
alternatively, the burden of proof is the same. The burden of 
proof is similar to that required with respect to product by 
process claims. See MPEP 2112 V. As further explained in MPEP 
2113 with regards to product by process claims, once the 
examiner provides a rationale tending to show that the claimed 
product appears to be the same or similar to that of the prior 
art, although produced by a different process, the burden shifts 
to applicant to come forward with evidence establishing an 
unobvious difference between the claimed product and the prior 
art product . 
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In response to Applicant's argument that Stanley fails to 
teach extruding against the base layer, the claims do not teach 
that the tying layer is adhered or bonded to the base layer. 
The final product would inherently be the same whether the 
extrusion occurred before or after pressing against the base 
layer since the claims do not specify that the tying layer is 
bonded to the base layer. Therefore, although the examiner 
admits that Stanley fails to teach the tying layer being adhered 
to the base layer, the scope of the claims as written do not 
limit the tubular product to having a strong bond between the 
tying and base layers. 

In response to Applicant's argument that Stanley fails to 
teach using a foamed adhesion plastic between the base and 
innermost layer. In the broadest interpretation of the term 
"adhesion plastic", the material merely needs to be a plastic 
that adheres to be considered an adhesion plastic. In the case 
of Stanley the foamed plastic is cross-linked and then extruded 
to adhere the foamed plastic to the innermost layer. Therefore, 
the cross -linking of the foamed plastic enables the foamed 
plastic to adhere to the innermost layer and therefore is an 
adhesion plastic as that term is defined by the broadest 
interpretation. The examiner is not stating that the cross- 
linking of the foamed plastic would give the plastic adherence 
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to multiple different materials, but merely pointing out that 
the cross- linked foamed plastic is adhered to the innermost 
layer and therefore is considered an adhesion plastic. 

9. Applicant failed to provide any additional arguments with 
regard to the 35 U.S.C. 103 rejections of record. 



Conclusion 

10. THIS ACTION IS MADE FINAL. Applicant is reminded of the 
extension of time policy as set forth in 37 CFR 1.136(a) . 

A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this 
action. In the event a first reply is filed within TWO MONTHS 
of the mailing date of this final action and the advisory action 
is not mailed until after the end of the THREE-MONTH shortened 
statutory period, then the shortened statutory period will 
expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated 
from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than 
SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to 
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Christopher P Bruenjes whose telephone number is 571-272-1489. 
The examiner can normally be reached on Monday thru Friday from 
8 : 00am-4 :3 0pm. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Harold Pyon can be 
reached on 571-272-1498. The fax phone number for the 
organization where this application or proceeding is assigned is 
703-872-9306. 

Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . 
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